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§ 35.936–8 Privity of contract. 
Neither EPA nor the United States 

shall be a party to any subagreement 
(including contracts or subcontracts), 
nor to any solicitation or request for 
proposals. (See §§ 35.937–9(a), 35.938– 
4(c)(5), and appendices C–1 and C–2 to 
this subpart for the required solicita-
tion statement and contract provi-
sions.) However, in accordance with 
§ 35.970 the Regional Administrator, if a 
grantee requests, may provide tech-
nical and legal assistance in the ad-
ministration and enforcement of any 
contract related to treatment works 
for which an EPA grant was made. 

§ 35.936–9 Disputes. 
Only an EPA grantee may initiate 

and prosecute an appeal to the Admin-
istrator under the disputes provision of 
a grant with respect to its subagree-
ments (see subpart J of part 30 of this 
subchapter). Neither a contractor nor a 
subcontractor may prosecute an appeal 
under the disputes provisions of a 
grant in its own name or interest. 

§ 35.936–10 Federal procurement regu-
lations. 

Regulations applicable to direct Fed-
eral procurement shall not be applica-
ble to subagreements under grants ex-
cept as stated in this subchapter. 

§ 35.936–11 General requirements for 
subagreements. 

Subagreements must: 
(a) Be necessary for and directly re-

lated to the accomplishment of the 
project work; 

(b) Be in the form of a bilaterally ex-
ecuted written agreement (except for 
small purchases of $10,000 or less); 

(c) Be for monetary or in-kind con-
sideration; and 

(d) Not be in the nature of a grant or 
gift. 

§ 35.936–12 Documentation. 
(a) Procurement records and files for 

purchases in excess of $10,000 shall in-
clude the following: 

(1) Basis for contractor selection; 
(2) Justification for lack of competi-

tion if competition appropriate to the 
type of project work to be performed is 
required but is not obtained; and 

(3) Basis for award cost or price. 

(b) The grantee or contractors of the 
grantee must retain procurement docu-
mentation required by § 30.805 of this 
subchapter and by this subpart, includ-
ing a copy of each subagreement, for 
the period of time specified in § 30.805. 
The documentation is subject to all the 
requirements of § 30.805. A copy of each 
subagreement must be furnished to the 
project officer upon request. 

§ 35.936–13 Specifications. 
(a) Nonrestrictive specifications. (1) No 

specification for bids or statement of 
work in connection with such works 
shall be written in such a manner as to 
contain proprietary, exclusionary, or 
discriminatory requirements other 
than those based upon performance, 
unless such requirements are necessary 
to test or demonstrate a specific thing 
or to provide for necessary inter-
changeability of parts and equipment, 
or at least two brand names or trade 
names of comparable quality or utility 
are listed and are followed by the 
words ‘‘or equal.’’ If brand or trade 
names are specified, the grantee must 
be prepared to identify to the Regional 
Administrator or in any protest action 
the salient requirements (relating to 
the minimum needs of the project) 
which must be met by any offeror. The 
single base bid method of solicitation 
for equipment and parts for determina-
tion of a low, responsive bidder may 
not be utilized. With regard to mate-
rials, if a single material is specified, 
the grantee must be prepared to sub-
stantiate the basis for the selection of 
the material. 

(2) Project specifications shall, to the 
extent practicable, provide for max-
imum use of structures, machines, 
products, materials, construction 
methods, and equipment which are 
readily available through competitive 
procurement, or through standard or 
proven production techniques, meth-
ods, and processes, except to the extent 
that innovative technologies may be 
used under § 35.908 of this subpart. 

(b) Sole source restriction. A specifica-
tion shall not require the use of struc-
tures, materials, equipment, or proc-
esses which are known to be available 
only from a sole source, unless the Re-
gional Administrator determines that 
the grantee’s engineer has adequately 
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